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mental health court.™

These new judicial models involve a collaborative,
interdisciplinary approach to rehabilitation and problem solving in
which the judge plays a leading role. They all involve the explicit
use of judicial authority to motivate offenders to accept needed
treatment services and to monitor their compliance and progress.”

The judge-offender interaction is an essential ingredient in the
effectiveness of these new judicial models. Not only does the judge
supervise and monitor treatment and adherence, but also the judge
serves as a behavioral motivator, shaping successful performance in
treatment through praise and other types of positive reinforcement,
and punishing lack of required participation in treatment or instances
of relapse through the application of agreed-upon sanctions,
ranging from sitting in the jury box for several hours to brief
periods of jail detention to revocation of probation. Anecdotal
reports and preliminary research suggest that there is a kind of
“magic” in the judicial robe; that is, the judge’s direct participation
and interaction with the offender makes an important difference in
offender compliance and rehabilitation.

A new application of these special judicial models is reentry
court, designed to assist offenders released from prison on parole
to effect a successful reintegration into the community.” These
courts manage the return to the community of prisoners, using the
authority of the court to apply positive reinforcement and
graduated sanctions, and to marshal treatment and other resources
in the community designed to help the offender make a successful
adjustment to community life. They combine supervision with
counseling and treatment, attempting to produce both
rehabilitation and the protection of public safety.

Reentry courts were first proposed by former National
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Institute of Justice Director Jeremy Travis” and were based
explicitly on the drug treatment court model. —As with drug
treatment court, offenders who agree to participate in reentry
court enter into an explicit behavioral contract.” The contract sets
forth specific intermediate and long-term goals. Motivation to
achieve the goals is facilitated through contract terms providing for
agreed-upon rewards or positive reinforcers for success, or sanctions
or aversive conditioners for failure. The behavioral contract
harnesses a number of principles of psychology to help to bring
about compliance and goal achievement, including the goal-
setting effect, intrinsic motivation, commitment, cognitive
dissonance, and the psychological value of choice.”

The court closely monitors and supervises the released
offender’s progress in the community. This involves compliance
with contract provisions, including participation in treatment,
employment, and desistance from the use of drugs or alcohol. The
court closely monitors whether the offender has remained law-
abiding. Through the application of judicial praise or other forms
of positive reinforcement, including the gradual lessening of
restrictions, and  graduated sanctions, including home
confinement, electronic monitoring, more restrictive conditions,
and ultimately revocation of parole, the reentry court judge helps
the offender to achieve a successful reintegration into society,
fosters his or her rehabilitation, and protects community safety. If
the offender does commit another sex crime during his supervised
release, he has broken his contract with the court. In most cases,
the offender will be immediately returned to custody and the
prosecutor will be notified.

Like the other problem-solving courts, reentry court can be seen
as applying principles of therapeutic jur‘isprudence.53 Therapeutic
jurisprudence is an interdisciplinary approach to legal scholarship
and law reform that sees legal rules and the way they are applied as
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social forces that produce inevitable consequences for the
psychological ~well-being of those affected.” Therapeutic
jurisprudence calls upon scholars to study these consequences
with the tools of the behavioral sciences, and upon legislators,
judges, and policymakers to reshape law in ways designed to
minimize law’s antitherapeutic effects, and when consistent with
other legal goals, to increase law’s therapeutic potential.
Problem-solving courts often use principles of therapeutic
jurisprudence to enhance their functioning.” These principles
include ongoing judicial intervention, close monitoring of and
immediate response to behavior, integration of treatment services
with case processing, multidisciplinary involvement, and
collaboration  with  community-based and  governmental
organizations.” These courts can be seen as taking a therapeutic
jurisprudence approach to the processing of cases inasmuch as
their goal is the rehabilitation of the offender, and they use the
legal process and the role of the judge in particular to accomplish
this goal. Through their supervision and monitoring of the
offender’s treatment progress, these judges themselves function as
therapeutic agents.” Moreover, these courts apply principles of
therapeutic jurisprudence to spark motivation for treatment, to
reinforce treatment success, and to increase treatment cor‘npliance.wl

D. Houw the Proposed Sex Offender Reentry Court Would Work

We propose an adaptation of the problem-solving court model
for sex offenders—a sex offender reentry court. As with other
problem-solving courts, these proposed courts would apply principles
of therapeutic jurisprudence to motivate sex offenders to deal with
their underlying problems and to monitor their compliance with and
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progress in treatment, within both the prison or psychiatric facility and
the community, once they have been released. As with these other
courts, the judge in reentry court would function as a member of an
interdisciplinary team, in this case serving as a “reentry manager” for
sex offenders.”

The reentry process can be seen as beginning at the offender’s
initial sentencing. As with most criminal offenders, the overwhelming
majority of sex offenders plead guilty to their charges. The plea
colloquy at which such a plea is accepted can provide an important
opportunity for the judge to assist the offender to accept responsibility
for his offense. Because denial, minimization, and rationalization are
common in sex offenders and help to perpetuate their reoffending,
the sentencing judge should not accept pleas of nolo contendere or
Alford pleas, both of which allow the offender to avoid acceptance of
responsibility.”  The plea colloquy can become an important
opportunity for the offender to acknowledge his wrongdoing and
recount the facts of his crime and the impact it had upon the victim.
These discussions held in open court and on the record can help the
process of breaking down the offender’s cognitive distortions that may
facilitate repetitive offending, paving the way for a positive cognitive
restructuring in treatment.

There is an inevitable gap in time between acceptance of the plea
or a verdict of guilty and the imposition of sentence, and this period
can be an important one during which to spark the offender’s
motivation to accept treatment.” Courts increasingly have been
recognizing post-offense rehabilitation as a ground for a reduction in
sentence or a basis for probation.” When a thorough risk assessment
concludes that the risk of reoffending appears to be low, perhaps in a
case involving a first-time nonviolent sex offender, the court, in
considering the setting of bail, can require the offender to accept
treatment as a condition of release on bail. This condition often is
applied in the context of domestic violence court,” and in appropriate
low-risk cases, this same approach can be used by the sex offender
reentry court. In cases in which the offender appears to be making
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substantial progress in treatment, the court may consider a deferral
of sentencing to permit the treatment process to proceed.”

The offender’s knowledge that the court will take his progress
in treatment into account in imposing sentence and that a
deferred sentence is possible can serve as powerful motivators for
the offender to participate meaningfully in treatment and to gain
significant benefits from it. If the defendant has been given a
deferred sentence conditioned on his successful participation in
treatment in the community, the court can hold periodic hearings
to monitor the offender’s ongoing treatment, similar to how drug
treatment courts monitor treatment compliance and progress for
drug offenders.”

Assuming that the judge decides to impose a sentence
involving imprisonment, the judge, in pronouncing sentence, can
and should discuss future reentry with the offender. The judge can
motivate the offender to accept whatever treatment might be
available within the prison, noting that participation in prison
treatment (or a continuation within the prison of treatment that
the offender began within the community) will be taken into
account positively when consideration is given to the offender’s
release. When authorized, the court can impose a sentence
involving a period of incarceration followed by a period of
community release under the court’s supervision.”

The court can advise the offender that the ultimate goal is his
release into the community once he has paid his debt to society
and has demonstrated his ability to be law-abiding.” The court can
further inform the offender that, starting at that very moment, the
court and offender together will begin a process of developing a
plan for attaining that goal. The plan will involve treatment in
prison as well as in the community, and hopefully will include the
participation of the offender’s family, friends, and other support
networks. The court can monitor the offender’s prison adjustment
and participation in prison programs designed to prepare him for
community release.

Under this proposal, the court would retain sentencing
discretion to permit early release when appropriate. In imposing
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