Supervision and Monitoring

8§ 115.241 Screening for risk of victimization and abusiveness.

(a) All residents shall be assessed during an intake screening and upon transfer to another facility
for their risk of being sexually abused by other residents or sexually abusive toward other
residents.

(b) Intake screening shall ordinarily take place within 72 hours of arrival at the facility.

(c) Such assessments shall be conducted using an objective screening instrument.

(d) The intake screening shall consider, at a minimum, the following criteria to assess residents
for risk of sexual victimization:

(1) Whether the resident has a mental, physical, or developmental disability;

(2) The age of the resident;

(3) The physical build of the resident;

(4) Whether the resident has previously been incarcerated;

(5) Whether the resident’s criminal history is exclusively nonviolent;

(6) Whether the resident has prior convictions for sex offenses against an adult or child;

(7) Whether the resident is or is perceived to be gay, lesbian, bisexual, transgender, intersex, or
gender nonconforming;

(8) Whether the resident has previously experienced sexual victimization; and

(9) The resident’s own perception of vulnerability.

(e) The intake screening shall consider prior acts of sexual abuse, prior convictions for violent
offenses, and history of prior institutional violence or sexual abuse, as known to the agency, in
assessing residents for risk of being sexually abusive.

(f) Within a set time period, not to exceed 30 days from the resident’s arrival at the facility, the
facility will reassess the resident’s risk of victimization or abusiveness based upon any
additional, relevant information received by the facility since the intake screening.

(g) A resident’s risk level shall be reassessed when warranted due to a referral, request, incident
of sexual abuse, or receipt of additional information that bears on the resident’s risk of sexual
victimization or abusiveness.



(h) Residents may not be disciplined for refusing to answer, or for not disclosing complete
information in response to, questions asked pursuant to paragraphs (d)(1), (d)(7), (d)(8), or (d)(9)
of this section.

(i) The agency shall implement appropriate controls on the dissemination within the facility of
responses to questions asked pursuant to this standard in order to ensure that sensitive
information is not exploited to the resident’s detriment by staff or other residents.

§ 115.242 Use of screening information.

(@) The agency shall use information from the risk screening required by § 115.241 to inform
housing, bed, work, education, and program assignments with the goal of keeping separate those
residents at high risk of being sexually victimized from those at high risk of being sexually
abusive.

(b) The agency shall make individualized determinations about how to ensure the safety of each
resident.

(c) In deciding whether to assign a transgender or intersex resident to a facility for male or
female residents, and in making other housing and programming assignments, the agency shall
consider on a case-by-case basis whether a placement would ensure the resident’s health and
safety, and whether the placement would present management or security problems.

(d) A transgender or intersex resident’s own views with respect to his or her own safety shall be
given serious consideration.

(e) Transgender and intersex residents shall be given the opportunity to shower separately from
other residents.

(f) The agency shall not place lesbian, gay, bisexual, transgender, or intersex residents in
dedicated facilities, units, or wings solely on the basis of such identification or status, unless such
placement is in a dedicated facility unit, or wing established in connection with a consent decree,
legal settlement, or legal judgment for the purpose of protecting such residents.



§ 115.213 Supervision and monitoring.

(a) For each facility, the agency shall develop and document a staffing plan that provides for
adequate levels of staffing, and, where applicable, video monitoring, to protect residents against
sexual abuse. In calculating adequate staffing levels and determining the need for video
monitoring, agencies shall take into consideration:

(1) The physical layout of each facility;

(2) The composition of the resident population;

(3) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and

(4) Any other relevant factors.

(b) In circumstances where the staffing plan is not complied with, the facility shall document and

justify all deviations from the plan.

(c) Whenever necessary, but no less frequently than once each year, the facility shall assess,
determine, and document whether adjustments are needed to:

(1) The staffing plan established pursuant to paragraph (a) of this section;
(2) Prevailing staffing patterns;

(3) The facility’s deployment of video monitoring systems and other monitoring technologies;
and

(4) The resources the facility has available to commit to ensure adequate staffing levels.

§ 115.215 Limits to cross-gender viewing and searches.

(a) The facility shall not conduct cross-gender strip searches or cross-gender visual body cavity
searches (meaning a search of the anal or genital opening) except in exigent circumstances or
when performed by medical practitioners.

(b) As of August 20, 2015, or August 20, 2017 for a facility whose rated capacity does not
exceed 50 residents, the facility shall not permit cross-gender pat-down searches of female
residents, absent exigent circumstances. Facilities shall not restrict female residents’ access to
regularly available programming or other outside opportunities in order to comply with this
provision.



(c) The facility shall document all cross-gender strip searches and cross-gender visual body
cavity searches, and shall document all cross-gender pat-down searches of female residents.

(d) The facility shall implement policies and procedures that enable residents to shower, perform
bodily functions, and change clothing without nonmedical staff of the opposite gender viewing
their breasts, buttocks, or genitalia, except in exigent circumstances or when such viewing is
incidental to routine cell checks. Such policies and procedures shall require staff of the opposite
gender to announce their presence when entering an area where residents are likely to be
showering, performing bodily functions, or changing clothing.

(e) The facility shall not search or physically examine a transgender or intersex resident for the
sole purpose of determining the resident’s genital status. If the resident’s genital status is
unknown, it may be determined during conversations with the resident, by reviewing medical
records, or, if necessary, by learning that information as part of a broader medical examination
conducted in private by a medical practitioner.

(f) The agency shall train security staff in how to conduct cross-gender pat-down searches, and
searches of transgender and intersex residents, in a professional and respectful manner, and in the
least intrusive manner possible, consistent with security needs.

8§ 115.218 Upgrades to facilities and technologies.

(a) When designing or acquiring any new facility and in planning any substantial expansion or
modification of existing facilities, the agency shall consider the effect of the design, acquisition,
expansion, or modification upon the agency’s ability to protect residents from sexual abuse.

(b) When installing or updating a video monitoring system, electronic surveillance system, or
other monitoring technology, the agency shall consider how such technology may enhance the
agency’s ability to protect residents from sexual abuse.

8 115.267 Agency protection against retaliation.

(a) The agency shall establish a policy to protect all residents and staff who report sexual abuse
or sexual harassment or cooperate with sexual abuse or sexual harassment investigations from
retaliation by other residents or staff and shall designate which staff members or departments are
charged with monitoring retaliation.

(b) The agency shall employ multiple protection measures, such as housing changes or transfers
for resident victims or abusers, removal of alleged staff or resident abusers from contact with
victims, and emotional support services for residents or staff who fear retaliation for reporting
sexual abuse or sexual harassment or for cooperating with investigations.

(c) For at least 90 days following a report of sexual abuse, the agency shall monitor the conduct
and treatment of residents or staff who reported the sexual abuse and of residents who were



reported to have suffered sexual abuse to see if there are changes that may suggest possible
retaliation by residents or staff, and shall act promptly to remedy any such retaliation. Items the
agency should monitor include any resident disciplinary reports, housing, or program changes, or
negative performance reviews or reassignments of staff. The agency shall continue such
monitoring beyond 90 days if the initial monitoring indicates a continuing need.

(d) In the case of residents, such monitoring shall also include periodic status checks.

(e) If any other individual who cooperates with an investigation expresses a fear of retaliation,
the agency shall take appropriate measures to protect that individual against retaliation.

(f) An agency’s obligation to monitor shall terminate if the agency determines that the allegation
is unfounded.



