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SRTF: Sentencing Alternatives/Decision & Probation Working Group - Minutes September 10, 2021

Issue/Topic
Welcome & Agenda
Glenn Tapia,

Discussion
Glenn Tapia, Working Group Leader, welcomed attendees to the meeting. He
explained that until further notice, CCJJ Commissioner and Public Defender

Overview of Criminal Proceedings -
§16-11-209, C.R.S., Duties of
probation officers
Dana Wilks, Division of
Probation Services

Working Group Leader Megan Ring would be taking the place of Kathryn Herold as the representative
from the Public Defender’s Office. Glenn provided a brief overview of the
meeting agenda:

e Overview of Criminal Proceedings - §16-11-209, C.R.S., Duties of probation
officers
e Discuss feedback from the Sept. 8 Sentencing Reform Task Force meeting
e Finalize Proposal #4 — Improving Collaborative Treatment for Justice-
Involved People
e Discuss next areas for consideration
-§16-11-209, C.R.S., Duties of probation officers
-Behavioral Responses to Drug Tests
Issue/Topic Discussion

Glenn explained that the purpose of this agenda item is to examine §16-11-
209, C.R.S., Duties of probation officers in the context of revocations, and that
one area where there might be room for improvement regarding revocations is
in the realm of positive drug tests. Glenn added that he believes this is an area
that really gets in the way of probation from both a legal and best practices
perspective.

Glenn introduced Dana Wilks from the Division of Probation Services and
explained that she will provide background and context on this subject. He
added that, after the presentation, he will poll the group as to whether they
believe there should be more study in this area and possibly a
recommendation.

Dana provided data and information from the State Court Administrator’s
Office (SCAO), which is examining how to utilize existing research and best
practices to improve long-term outcomes for probation clients. Dana offered
an introduction to her presentation by highlighting the following historical
background:

e The SCAO believes §16-11-209, C.R.S., Duties of probation officers
(“Duties”) is a barrier to the rehabilitation of individuals on probation and
is contrary to current research in the behavioral health sciences.

o The “Duties” have the potential to increase revocations on technical
violations due to the punitive responses to normal setbacks that occur
during substance abuse treatment and recovery.

e “Duties” describes the duties of probation officers and has been in effect
for many decades. However, in 1989 during the war on drugs, House Bill
1989-1335 added sections (2) and (3) to the statute, which is the focus
area for the presentation. These sections enumerate specific mandatory
sanctions that a probation officer MUST impose for positive drug tests.

e Another important statute when considering this issue is §16-11.5-102.
Substance abuse assessment-standardized procedure, which is more
rehabilitative in nature and has since become the basis for the risk-need-
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SRTF: Sentencing Alternatives/Decision & Probation Working Group - Minutes September 10, 2021

Issue/Topic
Overview of Criminal Proceedings -
§16-11-209, C.R.S., Duties of
probation officers
Dana Wilks, Division of
Probation Services
(continued)

responsivity approach, and matches appropriate treatment to the
individual client. It also specifically states that when it comes to punitive
sanctions for positive tests, the criminal justice system should allow for
appropriate responses to each occurrence of a positive test by an offender.

Discussion points during and after the presentation are as follows:

The statute forces the officer into punitive sanctions that may not be
suitable for the situation.

Additionally, individuals may test positive after the initial test who don’t
necessarily need substance abuse treatment, but rather interventions such
as mental or behavioral health treatment.

The statute limits the probation officer’s ability to use intermediate
sanctions.

The prescriptive sanctions in statute are contrary to current research on
behavior change and lends itself to increased technical violations.

Working Group members discussed the information provided and
generally agreed that the statute appears to be draconian and is deserving
of further attention.

Judge McKisson shared that in his experience, these practices do not seem
to accurately reflect the actual state of probation practices in his district.

Glenn summarized three critical components raised by working group
members to keep top of mind when considering this issue:
-Concerns regarding VRA crimes, resources, and strong mandatory
responses to violations that don’t involve any risk to the community,
-How these practices intersect with problem solving courts, and
-The contrarian piece that’s at odds with best practices

Chris Gallo raised another concern in that some experienced probation
officers don’t even consider the “Duties” provisions in their day-to-day
work. If a technical violation for drugs isn’t going to send someone back to
prison anyway, why is it even being considered?

Elaina noted this is also hard for victims who may not understand the risk/
needs/responsivity model and struggle with an offender who gets a
revocation, but continues to be re-granted probation, repeatedly.

Another issue is the resources required from all parties (victims, court,
etc.) to process these types of technical violations and the repeating
revoke/re-grant cycle.

It would be helpful to see the data on when the required responses in
“Duties” are being used. Is it in high level or lower-level cases? Glenn
replied that data will be forthcoming from the Criminal Justice Institute
eventually.

Elaina noted mixed-messaging around what'’s actually taking place “on the
ground” in different types of cases.

Dana re-emphasized the problem with the two statutes providing contrary
guidelines.

Greg Otte explained that when he was an ISP (intensive supervision) officer
in the late 1990s, a warrantless arrest approach was more effective with
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SRTF: Sentencing Alternatives/Decision & Probation Working Group - Minutes September 10, 2021

Issue/Topic
Overview of Criminal Proceedings -
§16-11-209, C.R.S., Duties of
probation officers
Dana Wilks, Division of
Probation Services
(continued)

high-risk clients. Filing on someone who was a true addict didn’t make
sense.

Dana outlined potential alternative options being explored by the SCAO:
1. Do nothing
2. Strike §16-11-209, C.R.S., Duties of probation officers
3. Adopt language from SB19-108
4. Amend §16-11-209, C.R.S., Duties of probation officers to provide more
discretion and add evidence-informed options.

Working Group members discussed the pros and cons of codifying such
recommendations in law vs. simply revising language in the standards for
probation practices.

Dr. Abigail Tucker noted that, if the group does consider any proposed
recommendation language, to be mindful that someone missing or failing a
urinalysis test doesn’t necessarily always require action, especially if
sobriety isn’t a treatment goal.

Heather McClure agreed and explained the complexity of addiction and
recovery in regards to different substances like cocaine, marijuana and
alcohol.

Jenifer Morgan agreed that it's important to maintain the flexibility to
address the unique circumstances of the probationer, while ensuring
responses are not so prescriptive that a probation officer is forced into any
particular response.

Megan Ring pointed out the Working Group members appear to agree that
this statute needs to be addressed one way or another. Judge McKisson
shared that he would be most inclined to support something along the
lines of Option #4.

A lengthy discussion ensued regarding the use of SHALL vs. MAY language
in Option #4, or alternatively supporting Option #3, with various options
explored and discussed by the group.
Richard Stroker summarized that the use of Option #3 and building in other
concepts and verbiage would be more consistent with work underway in
other jurisdictions. Many other jurisdictions are moving away from
mandatory drug testing and mandatory punitive responses for negative
drug tests. He suggested building in verbiage about individualized
responses, current literature and best practice.
Glenn summarized that the group appears to be in favor of:

-Striking subsections (2) and (3) of the statute,

-Replacing that with language that encourages more flexible responses
and standards set by the SCAO, and

-Adding language about collaboration with other stakeholders of the
justice system.

*At this point in the meeting, members took a short break*
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Issue/Topic Upon reconvening from the break, Glenn asked if his “pre-break” recap of the

Overview of Criminal Proceedings - | discussion conclusions were accurate.
§16-11-209, C.R.S., Duties of

probation officers

D Wilks. Divisi Group feedback:
ana Wi . 5 IVIS.IOI’I of e Elaina noted it would be helpful to leverage stakeholder feedback if
Probation Services possible

(continued) e Jenifer suggested using verbiage in the recommendation along the lines of

“in consultation with a multidisciplinary task force” and designating which
stakeholders to highlight.

e Glenn pointed out that it might be easiest just to vet this through the
Commission, and then the Commission would account for the
representation of all the stakeholder groups.

e Megan asked for clarity around why the group isn’t simply modifying the
current statute and adding language.

e Elaina expressed it’s important to her that there should be some general
guidelines from the SCAO that governs all of Probation, and some kind of
baseline around modernization, standardization and best practices.

e The group went on to discuss the pros and cons and various issues around
immediate arrest, revocation, increased supervisions, and other elements.

e Judge McKisson pointed out that if Sections (2) and (3) were scrapped, it
doesn’t appear it would necessarily affect Probation and the ability to
leverage sanctions and consequences.

® Glenn summarized that the strategy is to improve the language with the
assurance that the intent is to better serve probationers and that public
safety is maintained.

o Megan reiterated that it feels more like a bandage to amend the statute
rather than address the broader issues within Probation’s Terms and
Conditions.

e Dr. Tucker offered that it is important to determine the ‘lane’ of this
Working Group, compared to what might be a larger issue. She doesn’t
want to be so worried about potential pushback that the group doesn’t
stay true to their recommendations.

e Glenn agreed that when it comes to the Commission and proposed
changes, it’s often about threading the needle between what'’s right and
what’s acceptable.

e Glenn presented proposed verbiage that he borrowed from the Juvenile
Justice Reform Bill, Senate Bill 2019-108. The language reads:

(4) Before January 1, 2021, the State Court Administrator shall establish
rules to develop a statewide system of structured community-based
graduated responses, including incentives and sanctions, to guide
probation officers in determining how best to motivate positive juvenile
behavior change and the appropriate response to a violation of terms
and conditions of juvenile probation. Graduated responses means an
accountability-based series of sanctions and services designed to respond
to a juvenile’s violation of probation quickly, consistently, and
proportionally and incentives to motivate positive behavior change and
successful completion of probation and his or her treatment goals.
Juvenile Probation shall adopt and use a state juvenile graduated
responses and incentives system developed pursuant to this subsection
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SRTF: Sentencing Alternatives/Decision & Probation Working Group - Minutes

September 10, 2021

Issue/Topic
Overview of Criminal Proceedings -
§16-11-209 (3), C.R.S., Duties of
probation officers
Dana Wilks, Division of
Probation Services
(continued)

ACTION

Glenn will craft language similar to
SB 19-108 and share a draft at the
next WG meeting

(4) or develop and use a locally developed system that is aligned to best

practices.
-Glenn went on to detail other attributes in the verbiage.
-He also shared another provision of the bill that addressed violations.
Glenn summarized the key components of the statutory verbiage as
follows: develop standards, have local flexibility, carefully consider the risk
of the offense, the history of violations, the severity of the violations, the
case plan, and previous actions, don’t petition without approval of the
Chief Probation Officer, and that summons are preferred over warrants.
Jenifer shared additional verbiage from Juvenile Probation Standards —
Development §19-2-925.2, that she believes works well.
Glenn offered another benefit of going with the juvenile language, which
would be to allow for consistency between the adult and juvenile
probation systems.
Elaina asked about the possibility of simply repealing Sections (2) and (3)
and not enacting new language. Jenifer replied that there will always be
local discretion in play, and Glenn shared that adding language similar to
that in SB 19-108 would indeed help maintain the durability of the changes
over time, given the potential impacts of leadership and cultural shifts.
Dr. Tucker agreed that the proposed language helps to establish
individualized best practices.
Kazi explained that, as far as innovative litigation, it can be incredibly
helpful to have something specific to point to which is clear and conveys
intent.
Judge McKisson reiterated he’s still unsure about what exactly the group is
attempting to accomplish. Is the statute, as written, causing negative
effects or does it just create the potential for negative effects in limited
circumstances. Is there evidence of an actual problem or is this a solution
to a problem that hasn’t actually occurred?
Glenn replied that, from a legal perspective, it is an existing and real
problem. If Probation is sued because it didn’t pursue one of the responses
(even though the response may be ineffective or inappropriate), Probation
would lose that suit. From a political perspective, without a clear statute,
there is the chance that future legislatures could replace that vacuum of
space with something that isn’t current and individualized. Striking and
replacing the language in (2) and (3) now with a thoughtful and effective
solution or set of options is better than leaving the future changes to
chance.
Using SB 19-108 language at least provides that base and standard.
Glenn offered to craft some language that draws from the model of SB 19-
108, to strike (2) and (3), and present this revision at the next WG meeting,
while still leaving the other options on the table.
The group agreed that this work represents important and timely reform
and that the goal is to prepare it for the Commission in advance of the
upcoming legislative session.
Kazi and Elaina asked Glenn to be sure to include a victim position, and
victim voice in the recommendation.
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SRTF: Sentencing Alternatives/Decision & Probation Working Group - Minutes September 10, 2021

Issue/Topic
Discuss Feedback from Sentencing
Reform Task Force meeting
Glenn Tapia,
Working Group Leader

Discussion
Glenn explained that he presented the first four recommendation concepts
from the Working Group to the Sentencing Reform Task Force at its monthly
meeting on Wed., Sept. 8. The feedback from that meeting on the concepts
was as follows:

Purposes of Probation concept:
No negative feedback from the Task Force.

Swift Reparative Intervention Program (SRIP) concept:
Would the SRIP program for petty offenses by adults be applicable and
available to juveniles?

Telehealth concept:
No negative feedback from the Task Force.

Improving Collaborative Treatment for Justice-Involved People concept:
Questions were raised by the Colorado Criminal Justice Reform Coalition
(CCIRC) regarding program funding and the role of the Correctional Treatment
Board.

Glenn elaborated regarding the feedback from the CCJRC which asked...Should
the Correctional Treatment Board (CTB), through the funds it manages, already
be addressing the collaborative treatment issue? Should funds be moved from
the CTB to the Behavioral Health Administration? Glenn noted he doesn’t
support taking money out of the justice system to support treatment as part of
the recommendation to improve treatment. He added that he believes the
CCJRC's concerns about the CTB are derived from perceptions that the CTB is
not doing an adequate job of measuring outcomes of the treatment programs
that it funds. Glenn, who is a member of the CTB, indicated that treatment
evaluation is a very complicated endeavor, but that the CTB is studying this
issue.

Glenn summarized the Task Force feedback by posing three questions to the
Working Group:
1. Is the SRIP strategy for petty offenses inclusive of juveniles?
2. What more can be added to the treatment recommendation in regard to
the CTB role and its funds?
3. Is the treatment recommendation sufficient and, if not, what work is left to
be done?

Working Group points on Question #1/SRIP and juveniles.

-There was concern about simply “layering” an adult program onto the
juvenile system.

-This recommendation was crafted as a response to the restructuring of adult
sentencing around misdemeanors and petty offenses, and juveniles are
under a completely different sentencing scheme.

-This was also rooted in the idea that adults are autonomous and have some
self-determination whereas juveniles don’t always have that ability.
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-Applying this to juveniles could undermine some of the intent of SB 19-108.
-This issue could possibly go back to the CCJJ as a request that juvenile issues

Issue/Topic be examined through a juvenile specific lens, possibly in a different Task
Discuss Feedback from Sentencing Force or group, rather than applying this specific solution to that
Reform Task Force meeting population.
Glenn Tapia,
Working Group Leader Working Group points on Question #2/CTB role and funds.
(continued) -There are issues with the CTB but fixing those issues are not in this Working

Group’s scope of work.

-There is some nuance at play because many of the attributes in the
recommendation regarding community supervision could apply to
Community Corrections and Parole.

-The criticism of the CTB regarding the evaluation of treatment outcomes is
valid.

-The CTB has agreed to set aside funds during FY23 to commission a series of
studies to actually evaluate the impacts of $20M in treatment funding. But,
still, this issue is not one of the assignments to this Working Group.

-There are questions around the CTB regarding why money is being spent on
drug testing, and why treatment outcome data is not routinely collected.

Working Group points on Question #3/Treatment recommendation ready.
-Dr. Tucker noted that she shared the recommendation with the Colorado
Behavioral Healthcare Council and the feedback was generally positive.
-The proposal was also shared with Chief Probation Officers and several rural
area chiefs were concerned that the extra requirements for treatment
providers who serve the criminal justice system population may actually
discourage quality providers from offering services. The solution would be
to ensure and emphasize that those providers would be incentivized. It's
important to build opportunity for treatment matching and not reduce it.
Glenn replied this could be accomplished with a verbiage that delineated
the incentives for providing services in rural areas.
-The Office of Behavioral Health (OBH) is in support of the recommendation
but did request there be sufficient time for the new Behavioral Health
ACTION Administration (which is still in development) to implement the elements of
The Working Group agreed to the recommendation.
formally present the Collaborative
Treatment recommendation along
with the other three to the next
meeting of the Sentencing Reform

Given the feedback above, Working Group members agreed to proceed with
formally presenting the treatment recommendation to the Sentencing Reform
Task Force for consideration at its next meeting, with added language regarding

Task Force. incentivizing rural providers and giving OBH enough time to properly
implement the changes.
Issue/Topic Discussion
Public Comment Glenn opened the floor for public comment. No public comment or concerns

Glenn Tapia, Working Group Leader | were offered.
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Issue/Topic Discussion
Next Steps & Adjourn
Glenn Tapia, The focus for that meeting will be to discuss and determine the specific
Working Group Leader changes to §16-11-209 (2) and (3), C.R.S., Duties of probation officers.
Glenn reminded members that the next Working Group meeting is scheduled
ACTION for the first Friday in October...Friday, October 1, 2021 at 8:30am.
Glenn will present potential
revisions to §16-11-209, C.R.S,, Hearing no further comment, Glenn adjourned the meeting.

Duties of probation officers at the
October 1% meeting.

Next Meeting
Friday, October 1, 2021 / 8:30am — 11:30am
Virtual Meeting

Meeting information will be emailed to members
and posted at, colorado.gov/ccjj/ccjj-meetings
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