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FY2017 RECOMMENDATION/FY17-RE05 Provide statutory guidance on public housing

decisions
Status: Implementation Unknown
Actions/Updates

2023 UPDATE (JUNE)

During the FY 2023 Legislative Session, Senate Bill 2023-158 to reauthorize the Colorado
Commission on Criminal and Juvenile Justice (CCJJ) was postponed indefinitely on May 7,
2023. Therefore, with the sunset of the Commission, all activities of the CCJJ ceased on June 30,
2023.

No further monitoring of CCJJ recommendations will occur.

2020-2022 UPDATE
Status unknown.

2019 UPDATE
This recommendation was not introduced as legislation during this Legislative Session.

2018 UPDATE
This recommendation requires statutory change.

The elements of this recommendation were included in Senate Bill 2018-057 (Sponsor: Sen.
Kagan). The bill was introduced 1/11/2018, assigned to the Senate State, Veterans & Military
Affairs Committee, and the bill was postponed indefinitely by the Senate SVMA Committee on
2/7/2018.

2017 UPDATE
This recommendation requires statutory change.

This recommendation also requires the Division of Housing to develop a written statement of
best practices regarding the use of criminal history records by public housing authorities.

Description

Promote community safety and economic growth by:

- Preventing public housing authorities from taking adverse action against individuals on the
basis of arrests that did not result in a conviction, or convictions that have been pardoned, sealed
or expunged.



- Requiring public housing authorities to consider other convictions using the same criteria the
state currently applies for licensure and employment decisions.

Agencies Responsible
General Assembly Division of Housing
Discussion

Obtaining housing is a lifelong challenge for those with a criminal record, and a significant
hurdle facing individuals returning from incarceration.(1) This is of widespread concern, as
nearly one in three Americans of working age have some form of criminal record.(2) In Colorado
alone, over 190,000 people were arrested in 2015.(3)

The inability of large numbers of people to obtain housing adversely affects the public’s safety
and welfare. On an individual level, stable housing is a key factor that enables people to avoid
future arrests and incarceration.(4) More broadly, the community as a whole is negatively
impacted by restrictions that concentrate individuals in low-rent, distressed neighborhoods.(5)
Numerous studies have shown that the housing related consequences of a criminal record may
disparately impact individuals and communities of color.(6) It is thus necessary to ensure that
Colorado’s record-based restrictions on public housing are both fair to individuals and
productive to the safety and welfare of society.

Because criminal record exclusions may have a disparate impact based on race and national
origin, they are regulated under the federal Fair Housing Act.(7) A housing provider violates the
Fair Housing Act when the provider’s policy or practice has an unjustified discriminatory effect,
even when the provider has no intent to discriminate.(8)

Arrests alone are not proof of criminal activity.(9) Housing providers who impose exclusions
based solely on an arrest without conviction cannot prove that the exclusion actually assists in
protecting resident safety or property.(10) Policies and practices that impose exclusions based on
conviction records must be necessary to achieve a substantial, legitimate, nondiscriminatory
interest.(11) Guidance from the federal Department of Housing and Urban Development states
that conviction based exclusions should account for the nature and severity of the conviction, the
time that has passed since the conviction, and whether the conviction demonstrates a risk to
resident safety or property.(12)

Colorado currently places no restrictions on public housing authorities’ ability to withhold or
terminate housing based on an individual’s criminal record.(13) State law does, however,
currently regulate their creation, powers, and tenant selection.(14) Additionally, the Department
of Local Affairs, Division of Housing, is statutorily tasked with receiving and administering
funding to some local housing authorities.(15)

This recommendation includes one non-statutory element:
1. Provide guidance to public housing authorities.



Housing decisions are made by dozens of public housing authorities across the state. To achieve
consistent, fair, and productive results, they should have guidance on how to evaluate the impact
of an applicant’s or tenant’s criminal history.

CClJJ recommends that the Division of Housing develop a written statement of best practices
regarding the use of criminal history records by public housing authorities. The statement should
provide clear guidance on how an applicant’s or tenant’s criminal record may impact housing
decisions, and should be available to the public on the Division of Housing’s website.

This recommendation includes two statutory elements:
1. Amend section 29-4-210 (rentals and tenant selection).
2. Amend section 24-34-502 (unfair housing practices prohibited).

Proposed Statutory Language

This recommendation gives meaning to Colorado’s current record sealing laws, and applies
existing Fair Housing Act guidance. It would prevent housing authorities from taking adverse
action against an individual based on arrests that did not result in conviction, sealed records, and
expunged records. Under all of those circumstances, either the individual has not been convicted
of a crime, or a judge has already determined that the record in question should not be available
to the public.(16) Housing authorities would apply the same considerations to other convictions
that the state government is required to apply in the context of licensure and employment.(17)

The proposed provisions would be enforceable by the Colorado Department of Regulatory
Agencies, Civil Rights Division.(18) The civil rights commission could, after following existing
notice and hearing procedures, issue a cease and desist order if it found a housing authority was
engaging in prohibited practices.(19) It could also order damages, penalties, injunctions, or other
equitable remedies as provided by current law.(20) The recommendation would also allow
aggrieved individuals to initiate a civil action seeking similar remedies.(21)

Consistent with existing law, this recommendation aims to ensure record-based restrictions on
public housing are both fair to individuals and productive to the safety and welfare of Colorado
society.

1. Amend section 29-4-210 by adding subsection (1)(e).

(1) In the operation or management of housing projects, any housing authority at all times shall
observe the following duties with respect to rentals and tenant selection:

(e) It shall not deny or terminate dwelling accommodations, or take adverse action against any
person, on the basis of any arrest or charge for which a person has not been convicted for a
criminal offense and the criminal case is not actively pending, a conviction for which the person
has been pardoned, a conviction for which records have been sealed or expunged, or a conviction
for which a court has issued an order of collateral relief specific to dwelling accommodations. If
the housing authority determines that a person has had any other criminal conviction, the housing
authority shall consider the following factors when determining whether the conviction
disqualifies the person for dwelling accommodations:

(D) The nature of the conviction;



(IT) Whether there is a direct relationship between the conviction and a risk to resident safety or
property;

(III) Any information produced by the person or produced on his or her behalf regarding his or
her rehabilitation and good conduct; and

(IV) The time that has elapsed since the conviction.

2. Amend section 24-34-502 by adding subsection (1)(1).

(1) It shall be an unfair housing practice and unlawful and hereby prohibited:
(1) For any housing authority, as defined in section 29-4-203(1), to fail to comply with the
provisions of section 29-4-210(1)(e).
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