
 
FY2017 RECOMMENDATION/FY17-RE04 Promote housing opportunities for people 
with non-conviction, sealed, and expunged records 

Status: No Implementation 

Actions/Updates 

2023 UPDATE (JUNE) 
During the FY 2023 Legislative Session, Senate Bill 2023-158 to reauthorize the Colorado 
Commission on Criminal and Juvenile Justice (CCJJ) was postponed indefinitely on May 7, 
2023. Therefore, with the sunset of the Commission, all activities of the CCJJ ceased on June 30, 
2023.   
  
No further monitoring of CCJJ recommendations will occur. 
  
2020-2022 UPDATE 
Staus unknown. 
  
2019 UPDATE 
This recommendation was not introduced as legislation during this Legislative Session. 
  
2018 UPDATE 
This recommendation requires statutory change. 
  
The elements of this recommendation were included in Senate Bill 2018-057 (Sponsor: Sen. 
Kagan). The bill was introduced 1/11/2018, assigned to the Senate State, Veterans & Military 
Affairs Committee, and the bill was postponed indefinitely by the Senate SVMA Committee on 
2/7/2018. 
  
2017 ACTION TO DATE 
This recommendation requires statutory change. 

Description 

Promote community safety and economic growth by: 
- Preventing adverse housing action on the basis of arrests that did not result in conviction, or 
criminal justice records that have been sealed or expunged. 
- Allowing prospective tenants denied housing due to a criminal history or credit record to obtain 
a copy of the record. 
- Correcting a statutory omission regarding landlords’ inquiry into sealed records. 
- Enacting protections for landlords in civil cases. 



Agencies Responsible 

General Assembly 

Discussion 

Obtaining housing is a lifelong challenge for those with a criminal record, and a significant 
hurdle facing individuals returning from incarceration.(1)  This is of widespread concern, as 
nearly one in three Americans of working age have some form of criminal record.(2)  In 
Colorado alone, over 190,000 people were arrested in 2015,(3) and there are more than 1.5 
million individuals in the state’s criminal record database.(4) 
  
The inability of large numbers of people to obtain housing adversely affects the public’s safety 
and welfare.  On an individual level, stable housing is a key factor that enables people to avoid 
future arrests and incarceration.(5) More broadly, the community as a whole is negatively 
impacted by restrictions that concentrate individuals in low-rent, distressed neighborhoods.(6) 
Numerous studies have shown that the housing related consequences of a criminal record may 
disparately impact individuals and communities of color.(7) It is thus necessary to ensure that 
Colorado’s justice-involved population has an opportunity to obtain secure and affordable 
housing. 
  
Many landlords regularly rely on criminal background checks as a means for screening rental 
applicants, and may refuse to rent to individuals with criminal records based on concerns about 
public safety or the perception that those individuals are less likely to meet rental obligations.(8) 
A criminal history thus poses a significant barrier to finding quality rental housing in 
Colorado.(9) Housing options may also be limited by inaccurate or incomplete criminal records 
from either public(10) or private(11) record reporting services.  
Colorado currently places no restrictions on a private landlord’s ability to withhold or terminate 
housing based on an individual’s criminal record.(12) Landlords are prohibited from asking 
individuals to disclose sealed conviction records.(13) The law currently has no mechanism, 
however, for enforcing that prohibition.(14) Landlords are not prohibited from asking individuals 
to disclose sealed records not relating to convictions.(15)  
  
Under federal law, however, a landlord’s consideration of a tenant’s criminal history may give 
rise to liability.  Because criminal record exclusions can have a disparate impact based on race 
and national origin, they are regulated under the federal Fair Housing Act.(16) A housing 
provider violates the Fair Housing Act when the provider’s policy or practice has an unjustified 
discriminatory effect, even when the provider has no intent to discriminate.(17)  
  
Arrests alone are not proof of criminal activity.(18)  Housing providers who impose exclusions 
based solely on an arrest without conviction cannot prove that the exclusion actually assists in 
protecting resident safety or property.(19) Policies and practices that impose exclusions based on 
conviction records must be necessary to achieve a substantial, legitimate, nondiscriminatory 
interest.(20) Guidance from the federal Department of Housing and Urban Development states 
that conviction based exclusions should account for the nature and severity of the conviction, the 



time that has passed since the conviction, and whether the conviction demonstrates a risk to 
resident safety or property.(21)  
  
This recommendation includes five statutory elements: 
1.  Enact subsection 24-34-502(1)(l) (unfair housing practices prohibited). 
2.  Amend section 24-34-501 (definitions). 
3.  Enact section 38-12-701 (proposed title: access to records). 
4.  Amend section 24-72-702 (sealing of arrest and criminal records other than convictions). 
5.  Enact section 38-12-512 (proposed title: protection for landlords). 
  
Proposed Statutory Language 
These recommendations would prevent adverse housing decisions on the basis of non-pending 
arrests that did not result in a conviction, or convictions that have been sealed or 
expunged.  They would also prohibit creating restrictive covenants based on the same.  Their 
language parallels the language of recommendation FY18-RE #02, which applies to private 
employers. 
  
These recommendations would also allow individuals denied housing to obtain a copy of the 
report that served as the basis for denial, and would correct an existing omission that allows 
landlords to inquire about sealed non-conviction records.  Finally, they would protect landlords 
from civil liability based on tenants’ criminal history is the same way employers are currently 
protected.  Together, these recommendations aim to ensure record-based restrictions on housing 
are both fair to individuals and productive to the safety and welfare of Colorado society.  
  
1.  Enact subsection 24-34-502(1)(l): 
  
This recommendation gives meaning to Colorado’s current record sealing laws, and applies 
existing Fair Housing Act guidance.  It would prevent adverse housing action against an 
individual based on non-pending arrests that did not result in conviction, sealed records, and 
expunged records.  Under all of those circumstances, either the individual has not been convicted 
of a crime, or a judge has already determined that the record in question should not be available 
to the public.(22)  
  
The proposed provisions would be enforceable by the Colorado Department of Regulatory 
Agencies, Civil Rights Division.(23)  The civil rights commission could, after following existing 
notice and hearing procedures, issue a cease and desist order if it found a landlord was engaging 
in prohibited practices.(24) It could also order damages, penalties, injunctions, or other equitable 
remedies as provided by current law.(25) The recommendation would also allow aggrieved 
individuals to initiate a civil action seeking similar remedies.(26)  
  
(1)  It shall be an unfair housing practice and unlawful and hereby prohibited: 
(l) For any person to make any inquiry about, or to act adversely to an individual on the basis of, 
a record of any arrest or charge that did not result in a conviction and the criminal case is not 
actively pending, or any criminal justice record that has been sealed or expunged, in connection 
with showing, selling, transferring, renting, leasing, or providing financial assistance or loans for 
any housing.  



  
2.  Amend section 24-34-501 as follows: 
(4) “Restrictive covenant” means any specification limiting the transfer, rental, or lease of any 
housing because of disability, race, creed, color, religion, sex, sexual orientation, marital status, 
familial status, national origin, or ancestry, OR A RECORD OF ANY ARREST OR CHARGE 
THAT DID NOT RESULT IN A CONVICTION AND THE CRIMINAL CASE IS NOT 
ACTIVELY PENDING, OR ANY CRIMINAL JUSTICE RECORD THAT HAS BEEN 
SEALED OR EXPUNGED. 
  
3.  Enact section 38-12-701: 
In many cases, rental applicants pay the cost of their criminal background check as a component 
of a non-refundable rental application fee.  Several states have enacted policies that allow 
applicants to obtain a copy of their criminal or consumer credit report through 
landlords.(27)  This gives applicants the opportunity to review their report for accuracy, and 
notify the record repository of any inaccuracies that may be unduly undermining their access to 
housing. 
  
If a landlord denies an application for a rental agreement and that denial is based in whole or in 
part on a tenant screening company, criminal history report, or consumer credit reporting agency 
report on that applicant, the landlord shall give the applicant notice of that fact and, upon request, 
provide the applicant with a copy of the report. If a copy of the report is requested, the landlord 
shall promptly give written notice to the applicant of the name and address of the company or 
agency that provided the report upon which the denial is based, unless written notice of the name 
and address of the screening company or credit reporting agency has previously been given.(28) 
A landlord may satisfy this requirement by providing an electronic copy of a report, unless a 
written copy is requested. 
  
4.  Amend section 24-72-702 as follows: 
(1)(f)(I) Employers, LANDLORDS, educational institutions, state and local government 
agencies, officials, and employees shall not, in any application or interview or in any other way, 
require an applicant to disclose any information contained in sealed records. An applicant need 
not, in answer to any question concerning arrest and criminal records information that has been 
sealed, include a reference to or information concerning the sealed information and may state 
that no such action has ever occurred. Such an application may not be denied solely because of 
the applicant's refusal to disclose arrest and criminal records information that has been sealed. 
  
5.  Enact section 38-12-512: 
(1) Information regarding the criminal history of a tenant or former tenant may not be introduced 
as evidence in a civil action against a landlord or the landlord’s employees or agents that is based 
on the conduct of the tenant or former tenant if: 
(a) The nature of the criminal history does not bear a direct relationship to the facts underlying 
the cause of action; or 
(b) Before the occurrence of the act giving rise to the civil action, a court order sealed any record 
of the criminal case or the tenant or former tenant received a pardon; or 
(c) The record is of an arrest or charge that did not result in a criminal conviction; or 



(d) The tenant or former tenant received a deferred judgment at sentence and the deferred 
judgment was not revoked.  
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