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and Employment
Status: Implementation Complete
Actions/Updates

2018 FINAL UPDATE
This recommendation was included as part of House Bill 2018-1418 (The Use of Conviction in
Employment; Sponsors: Reps. Weissman & Sens. Coram and Kagan).

With the passage and signing of this bill, work on this recommendation is concluded. No further
action is required.

The following were modifications of the bill that altered elements of the original
recommendation:

1. The CCJJ recommendation included a section regarding incentivizing opportunity expansion
by state contractors. HB 1418 did not include this provision as there was concern that it may
bring opposition to an otherwise consensus recommendation.

2. To address concerns raised by DORA, HB 1418 was amended to permit agencies, when
evaluating an applicant for licensure or employment, to take into account whether that person
will be directly responsible for the care of individuals susceptible to abuse or mistreatment
because of circumstances, including age, disability, frailty, mental health disorder,
developmental disability, or ill health.

3. Also at the request of DORA, extends the effective date Section 2, which addresses data
collection requirements of DORA, to November 1, 2018 so that the requirements go into effect
for the next round of Sunsets and not the Sunset reviews currently being done by the
Department.

4. Originally, the DORA data collection requirements included an analysis of whether it would
be appropriation to change any mandatory collateral sanctions to discretionary disqualifications.
This was also taken out of the bill as the request of CDAC.

5. To address concerns raised by DOR, HB 1418 was also amended to exempt DOR from the
statute that disallows the fact that an individual has been convicted of a felony may not, in and of
itself, prevent the person from applying and obtaining public employment or from applying and
receiving a license. DOC and CDPS already have exemptions under this statute.

6. Also at the request of DOR, clarified that, in deciding whether to issue a license to an
applicant who has been arrested or charged but never convicted, the conduct underlying the
arrest may be considered.

2017 UPDATE
This recommendation requires statutory change.



Description

Promote community safety and economic growth by: 1) Preventing consideration of arrests that
did not result in a conviction, and convictions that have been pardoned, sealed, or expunged, in
state licensure and employment decisions; 2) Empowering the Department of Regulatory
Agencies to delist certain conditional licenses; 3) Collecting data; 4) Encouraging the elimination
of mandatory collateral consequences; 5) Incentivizing opportunity expansion by state
contractors; and 6) Increasing transparency of agency policies.

Agencies Responsible
General Assembly
Discussion

Colorado government regulates the employment of, or directly employs, a substantial portion of
the State’s population. The Department of Regulatory Agencies (DORA) alone administers over
50 regulatory programs governing professions, occupations, and businesses comprising over
710,000 individual licensees.(1) The State directly employs over 95,000 people,(2) and many
more are employed by local governments.

A criminal record can adversely impact an individual’s ability to obtain either a license necessary
to work or direct employment with state or local governments.(3) This issue is of widespread
concern, as it is estimated that nearly one in three Americans of working age have some form of
criminal record.(4) In Colorado alone, over 190,000 people were arrested in 2015(5) and an
estimated 1.5 million have criminal records.(6)

The inability of large numbers of people to obtain employment adversely affects the public’s
safety and welfare. On an individual level, gainful employment is a key factor that enables
people to avoid future arrests and incarceration.(7) More broadly, the economy as a whole is
negatively impacted by the reduction of employment rates for people with a criminal record.(8)
Numerous studies have shown that the employment related consequences of a criminal record
disparately impact communities of color.(9) It is thus necessary to ensure that Colorado’s record-
based restrictions on employment and licensing are both fair to individuals and productive to the
safety and welfare of society.

When an individual with a criminal record applies for a state job, section 24-5-101, C.R.S. 2016,
governs the effect of that record on his or her employment prospects. When an individual with a
record applies for a state issued license to engage in most regulated professions, the licensing
agency is governed by the same.(10)

The statute purports to “expand employment opportunities for persons who, notwithstanding that
fact of conviction of an offense, have been rehabilitated and are ready to accept the
responsibilities of a law-abiding and productive member of society.”(11) It provides little
guidance, however, for the most frequent circumstances in which state agencies must consider a
criminal record.



First, the only clear statutory guidance on how a criminal record should be considered does not
apply to licensure decisions.(12) It applies only to actual employment by the State. The statutory
provisions applicable to licensure decisions indicate that a prior conviction should be considered,
but do not indicate how.(13)

Second, the guidance provided for state employment decisions mandates that the same criteria
for evaluating convictions which have been pardoned, expunged, or sealed applies to those that
have not.(14) This defeats the express goal of a pardon,(15) and the implicit goals underlying the
statutory scheme for expunging, sealing, or dismissing conviction records.(16) It also makes no
mention of orders of collateral relief, which can be issued by courts to relieve eligible individuals
of state imposed collateral consequences.(17)

Third, the scant existing guidance for licensure decisions applies only when a state or local
agency is required to make a finding that the applicant “is a person of good moral character as a
condition to the issuance thereof ....”(18) Most of the statutes governing state licensure
decisions do not require an evaluation of whether a person is of “good moral character.” They
simply allow adverse licensure action to be taken on the basis of a prior offense.

Finally, the guidance for both employment and licensure applies only to discretionary agency
decisions. It does not apply if there is a specific statutory prohibition that prevents an individual
from obtaining employment or licensure.(19)

Information obtained from DORA indicates that its various regulatory programs do not have a
widespread practice of denying licensure based on a past criminal history. Those programs will,
however, regularly issue licenses on a conditional or probationary status based on such a
history. This results in a record of the individual’s criminal history being publicly accessible
through DORA’s website. DORA does not have the power to ever remove public access to that
information.

This recommendation includes one non-statutory element:

1. Increase transparency of agency policies.

State employment and licensing decisions are made by hundreds of people who serve on various
regulatory boards. To achieve consistent, fair, and productive results, they should have guidance
on how to evaluate the impact of applicants’ criminal history.

CClJJ recommends that DORA develop a written policy on how state agencies should implement
section 24-5-101 and section 24-32-102(8.7). The policy should provide clear guidance on how
an applicant’s criminal record may impact state employment and licensure decisions, and should
be available to the public on DORA’s website.

This recommendation includes five statutory elements:

1. Amend section 24-5-101.

2. Empower DORA to delist certain conditional licenses.

3. Collect data.

4. Encourage the elimination of unnecessary mandatory collateral consequences.



5. Incentivize opportunity expansion by state contractors.
[The Proposed Statutory Language may be found in the related "Recommendation Text."]
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